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REPLY BRIEF FOR APPELLANTS 


THE ELEVENTH AMENDMENT BARS 
RETROACTIVE RELIEF 


PLAINTIFFS' ARGUMENTS ON THE 
REPEALER LEGISLATION ARE WITHOUT 
MERIT 
Plaintiffs' basic point is that the statute 
retroactively repealing the consent-to-suit legislation 
was designed to cover only one aspect of the latter legis- 


lation, i.e., the provision imposing a penalty upon states 


failing to comply with the consent-to-suit requirement. 


The main flaws in plaintiffs' analysis are the following. 
1. Plaintiffs cannot reconcile their argument 
with the language and plain meaning of the statute. 
The 1975 consent-to-suit tevialation -- on the 
basis of which jurisdiction was originally rested by 
plaintiffs” and found by the District Judge -- undertook 
to do only two things. Section (a) imposed the affirmative 
requirement that states must consent to suits by providers 
and waive any immunity from such suits conferred by the 
Eleventh Amendment to the Constitution or otherwise; 
section (b) of the same Act required the Secretary to 
impose a penalty upon any state that failed to comply with 
section (a). Pub. L. No. 94-182), § lil(a) and (b). 
Plaintiffs' argument comes down to a contention 
that the repealer retroactively voided section (b), the 
sanction provision,but did not void section (a) which 
imposed the consent to suit and Eleventh Amendment waiver 
provision in the first instance. The statute says and 
means just the Opposite. The repealer statute expressly 
repealed both of these provisions effective January 1, 1976. 
Pub. L. No. 94-552. Had Congress intended to repeal only 
one of the two provisions or to repeal only one retroactively, 


it would have been an easy matter to have so provided; that 


*/ Compl. 9 21; lst Amend. Compl. 4 26; 2d Amend. Compl. 
G27. 


intent cannot be read into this legislation sub silentio, 
especially in a case of this kind where the statute is so 
straightforward and unambiguous. 

2. The legislative history is diametrically 
opposed to plaintiffs' contention that the retroactive 
repealer statute was intended to eliminate only the penalty 
provisions set out in section (b) of the 1975 legislation. 
Unquestionably, one purpose of the repealer statute was to 
prevent penalties from being imposed upon states that had 
refused to comply with the consent-to-suit requirement. 

But the legislative history does not support -- flatly 
forecloses -- any argument that this was the sole, or even 
main, purpose of the repealer, or that states complying with 
the consent-to-suit requirement would be liable in federal 
court hapa sister states would not be. The Committee 
Reports show that the congressional intent was just what 
the text of the repealer statute says: to undo altogethe: 

the effects of the ill-considered consent-to-suit legislation, 
both as to states that complied and those that failed to comply 


with it. The main points set forth in the legislative 


*/ Plaintiffs say that defendants "totally misrepresent the 

legislative history" of the repealer statute. In view 
of the serious nature of that charge and the brevity of the 
main Committee Report relied upon by both sides, we have 
attached the House Committee Report as an addendum to this 
brief. The Senate Report follows the House Report in all 
Material respects. S. Rep. No. 94-1240, 94th Cong., 2d 
Sess. (Sept. 16, 1976). 


history are that the purpose of the initial consent-to- 
suit provision was to open up the federal courts to suits 
which would require payment of funds to providers; that 
this provision was ill considered because it required the 
states to waive "one of their most basic rights” and it is of 
dubious constitutionality; that such suits would place an 
unreasonable burden upon the states; that the repeal would 
bar federal court jurisdiction for suits by providers 
seeking retroactive damages; and that, in addition, 
Congress desires to block the penalties prescribed 

by section (b) of the consent-to-suit legislation. There 
is not a word in the legislative history which says, or 
remotely suggests, that the repeal of that statute was 
designed to cover only the penalty provision and was not 
also designed to implement the other objectives of the 


* 
repeal legislation set forth in the Committee Report. 


*/ As defendants pointed out in their main brief, the law 
is clear that the retroactive repeal ousts jurisdiction 
as to pending cases as well as future cases. In an effort 
to avoid the teaching of the leading case on point, De La 
Rama Steamship Co. v. United States, 344 U.S. 386 (1952), 
plaintiffs undertake a convoluted argument that the repealer 
statute could not have withdrawn "jurisdiction" from the 
federal courts because the consent-to-suit statute itself 
was not a jurisdictional grant. From that, plaintiffs 
conclude that the retroactive repeal of the consent-to-suit 
statute does not bear on the vitality of lawsuits extant 
at the time of the repeal. Both the premise and conclusion 
of plaintiffs' argument are erroneous. The Supreme Court 
has already ruled that the Eleventh Amendment immunity par- 
takes of a jurisdictional bar and is subject to jurisdictional 


(Cont'd) 


3. Plaintiffs cannot reconcile their position 
with the construction of the statute adopted by HEW, the 
federal agency charged with implementation of the Medicare 
statute and which successfully urged on Congress the repeal 
of the consent-to-suit legislation. The Addendum to this 
brief contains HEW's "Action Memorandum" to the states 
directing states to withdraw, retroactive to January 1, 1976, 
consent-to-suit provisions included in State Plans to comply 
with the consent-to-suit legislation. Also appended is HEW's 
approval of New York's amendment to its State Plan in compli- 


ance with the repealer statute and the Action Memorandum. 
* 


Plaintiffs' only substantive response on this point is a 


(Cont'd) 


principles, including the principle respecting the timing of 
advancing Eleventh Amendment defenses. Edelman v. Jordan, 
415 U.S. 615 (1974). Moreover, it does not matter whether 
Eleventh Amendment immunity is deemed "jurisdictional" or 

a first cousin thereof. There is no indication on the face 
of this statute or in its legislative history that Congress 
intended that any preexisting suits would be treated on some 
special basis; and plaintiffs have cited no authority for 
the proposition that retroactive jurisdictional bars preclude 
relief in existing suits but that resuscitation of Eleventh 
Amendment immunity does not. 


*/ Plaintiffs urge the Court to disregard these centrally 
important actions on the ground that they, like the 
repeal legislation, postdated the District Court's juris- 
dictional decision and are therefore "not part of the record." 
Plaintiffs even refused to consent to inclusion in the 
Appendix documents setting forth these actions, although 
plaintiffs designated over 500 pages of documents for 
inclusion in the Appendix, virtually none of which is 
even vaguely alluded to in plaintiffs' brief to this Court. 


(Cont'd) 


conclusory and cavalier assertion that "the Secretary's 
alleged directive and approval were beyond his powers 
and unauthorized." But the repeal statute, by retro- 
actively withdrawing the requirement to amend State Plans 
to provide a consent~-to-suit provision, compelled HEW to 
take the action that it did; at the very least, the repeal 
statute authorized HEW to take all actions necessary to 
implement the repeal legislation which perforce must 
include revisions in State Plans. 

4. Although adverting to the need to afford 
a reasonable and logical construction to the statute, 
plaintiffs cannot explain away the bizarre and unreason- 
able results which follow from their interpretation. By 


plaintiffs' theory, suits for retroactive relief could be 


(Cont'd) 


The fact is that these agency actions bear centrally on 

this case since they reveal the construction of the statute 
by an important instrumentality of government which plays a 
central role in the Medicaid program. For that reason alone, 
the Court should have these facts before it in considering 
this important case. Furthermore, defendants moved the 
District Court to reopen the jurisdictional question following 
repeal so that these points, inter alia, could be pointed out 
to the lower court judge. Plaintiffs vigorously opposed 
further District Court consideration, and the lower court 
accepted plaintiffs' arguments. Surely plaintiffs cannot 
mean to suggest that this important question should be 
finally resolved before any court has had an opportunity 

to learn of the Department's construction of the repeal 
statute and of the present status of New York's Medicaid 
plan, «hich is the cornerstone of plaintiffs' lawsuit. 


entertained only if two conditions were met: (1) the 
plaintiffs were located in a state which had complied with 
the consent-to-suit requirements of the 1975 legislation; 
and (2) that such a suit would have to have been on file 
before the repealer legislation was passed (plaintiffs 
concede that Congress at least intended to preclude 

future suits for retroactive damages). What plaintiffs 

are really saying, as they finally concede in a footnote 

in their brief, is that only New York can be sued for 
retroactive payments. No attempt is made to set forth 

any rational policy that would be advanced by a statute 
penalizing obliging states and favoring recalcitrant states 
and which, in addition, empowers the entry of judgments Zor 
suits on file but precludes other suits. Suffice it to say 
that legislation having such discriminatory results would 


require the clearest indication of congressional intention. 


*/ In other states, no consent-to-suit provision would 
have been added to State Plans and, even in plaintiffs' 
view, there would be no basis for suing such states. More- 
over, no penalties of any kind could be imposed upon those 
states because plaintiffs recognize that the repeal of the 
sanction provision was retroactive to January 1, 1976. 


why 


B. THE STATE DEFENDANTS NEVER "JUDICIALLY" 
WAIVED THEIR ELEVENTH AMENDMENT iMMU ‘ITY. 


The Supreme Court has ruled trac a state's waiver 
of its constitutional right to Eleventh Amendment immunity 


must be explicit and cannot be implied from ambiguous language 
i 


or circumstances. 

Plaintiffs ignore this directive by purporting to 
find a waiver of the state defendants' constitutional rights 
in two actions that not only fail to meet the above test, but 


when taken in context cannot reasonably support such a conten- 
kk 


tion. —Ss- Neither of the alleged "judicial waivers" relied on 


“yy As the Court stated in Edelman v. Jordan: 


"In deciding whether a State has waived its 
constitutional protection under the Eleventh 
Amendment, we will find waiver only where 
stated 'by the most express language or by 
such overwhelming implications from the text 


as iti] leave no room for any other reason- 
able conjstruction.'" 415 U.S. at 673. 


**/ The statement made by Assistant Attorney General Fine to 
Judge Lasker on July 28, 1976, cannot possibly be considered a 
waiver of immunity with regard to any period of time other than 
from the date of the injunction until HEW approval of the regu- 
lations in question. It is inconceivable that Judge Lasker 
would have asked the State to waive its immunity at the time 

he knew the State to be vigorously arguing in support of that 
immunity, or that the Assistant Attorney General would have 
instantly agreed to such proposition. Certainly the oral 
opinion of Ju:ige Lasker handed down the following day (Appendix 
Pp. 408) does not reflect any such understanding. 


(Cont'd) 


by plaintiffs constitutes the "authoritative formulation and 
declaration of state policy" or "the kind of clear and pur- 
* 


poseful waiver" of a federal constitutional right required 


ee, (Contd) 


Similarly, the State's agreement, after the District Court 
had rejected’ its jurisdictional argument, but pending appeal to 
this Court, to pay interest on any amount which might ultimately 
be deemed owing, cannot be construed as a waiver of its Eleventh 
Amendment immunity. It was clearly not so regarded at the time 
either by the District Court or the State defendants. The Court's 
order provided only that "such payments if hereafter required to 
paid, shall be paid . . . with interest" (emphasis weet which 
can hardly be said to require or even contemplate abandonment of 
the immunity claim then on appeal. 


*/ Plaintiffs cite three New York lower court decisions for the 
proposition that "actions by [the Attorney General] during the 
course of a litigation can result in a waiver of immunity from 
suit." At best, these cases indicate that there is a split of 
authority in New York on the question of whether the Attorney 
General can waive the State's immunity under its own constitu- 
tion in its own courts by making a general appearance in a case 
and failing to raise sovereign immunity in a timely fashion. 
Cf. In re Woitasek, 179 Misc. 947, 40 N.Y.S.2da 514 (Sup. Ct. 
N.Y.C. 1943); Seitz v. Messerschmitt, 117 App. Div. 401, 102 
W.Y.8.. 732, aff'd, 188 N.Y. 587, SL N.E. L178 (15907). The 

New York Court Of Appeals has, howeve.:, held that as long as 
the court is properly put on notice of a sovereign immunity 
claim, the general appearance of the Attorney General will 

not waive immunity in a state court. Niagara Falls Power Co. 
Vs White, 292 N.Y. 472, 55 N.B. 2d 742 (1944). 


Furthermore, as this Court has recognized, what may consti- 
tute consent to suit in state court is not necessarily waiver 
of an Eleventh Amendment right in federal court, since “only 
a 'clear indication’ of the State's intention to submit to suit 
in Federal courts will surmount the Eleventh Amendment bar." 
(Emphasis added.) Knight v. State of New York, 443 F.2d 415, 
419 (2d Cir. 1971); Great Northern Life Ins. Co. v. Read, 322 


(Cont 'd) 


oe 


by the Supreme Court or by this Court in Rothstein v. Wyman, 


467 F.2d 226, 239 (2d Cir. 1972), cert. denied, 411 U.S. 921, 


rehearing denied, 411 U.S. 988 (1973). 


II. THE ROTHSTEIN DOCTRINE BARS 
THE RELIEF AFFORDED BELOW 


Plaintiffs' main point in response to this Court's 
Opinion in Rothstein v. Wyman, 467 F.2d 226 (2d Cir. 1972), 
cert. denied, 411 U.S. 921 (1973), is that the "very purpose" 
of the consent-to-suit legislation "was to make retroactive 
monetary relief available" and that this demonstrated the 
congressional "interest" in seeing to it "that retroactive 


monetary awards be available to address violations." 


*/ (Cont'd) 


U.S. 47, 54 (1944); Kennecott Copper Corp. v. State Tax Comn., 
327 U.S. 573, 577 (1946). While such a "clear indication" may 
be fourd in the State Constitution or authorizing legislation, 
Ford Motor Co. v. Department of Treasury, 323 U.S. 459 (1945), 
there is no such authorizing provision in New York law. Cer- 
tainly, the mere "general appearance" of the Attorney General 
in federal court is not sufficient to constitute a waiver of 
Eleventh Amendment immunity which the Supreme Court has held 
may be raised at any stage in the proceedings. Edelman v. 
Jordan, supra at 677. 


The only case cited by plaintiffs in support of its argu- 
ment that the State Attorney General may waive Eleventh Amend- 
ment immunity in a federal court is Jordan v. Fusari, 496 F.2d 
646 (2d Cir. 1974), which is clearly distinguishable from the 
instant situation in that no Eleventh Amendment claim was ever 
raised by the State until long after the defendant had volun- 
tarily settled the claim. Moreover, the Court found that the 
award of attorneys' fees in that case "ha[d] at most the ‘ancil- 
Poses effect on the state treasury,'" allowed under Edelman v. 
Jordan, 


*/ Plaintiffs also argue that Rothstein is inapplicable because 
it dealt with equitable rathar than legal relief. There are 


(Cont'd) 


a 


Plaintiffs' argument falls for the reasons pointed 
out above, and additional ones as well. Rothstein holds that 
retroactive payments should not be ordered by the federal 
courts "absent explicit directions from Congress to the con- 
trary" (at 235). Whatever can be said of plaintiffs' efforts 
to avoid the Eleventh Amendment bar arising out of the repealer 
statute, there is no way that plaintiffs can fairly read into 
the consent-to-suit legislation and its subsequent retroactive 
repeal an "explicit direction" to the federal courts to order 
retroactive payments. The most plaintiffs can say is that the 
repealer legislation did not abrogate existing Eleventh Amend- 
ment waivers but only blocked implementation of the sanction 
provisions and withdrew the Eleventh Amendment waiver require- 
ment for the future. But no construction of the legislative 
history cr of the language of the two statutes permits plain- 


tiffs to go the next step and argue that there is extant an 


*/ (Cont'd) 


several answers. First, the principle of Rothstein applies 
equally to legal and equitable claims. In fact, the case had 
to do with an order, in effect, to pay past period damages 
rather than some more classic form of equitable relief, and 

the Court's holding that the Federal courts should not impose 
that liability on state governments is applicable regardless 

of the form of relief sought or the theories relied upon by 
plaintiffs. Moreover, the lower court's decision was not based 
upon any breach of contract theory, as suggested by plaintiffs, 
but upon an alleged failure to comply with federal requirements 
-- just as in Rothstein. Finally, the notion that providers of 
services for welfare recipients somehow have greater access to 
the federal courts than do welfare recipients has no precedent 
in the case and would raise serious constitutional questions. 


és 
Me i 


~ 19 « 


explicit direction from Congress that the federal courts 
should impose retroactive payment obligations on the states. 
In other words, whatever "explicit direction" from Congress 
was contained in the 1975 legislation necessarily has been 


countermanded by the 1976 repeal. 


III. PLAINTIFFS' ARGUMENTS RESPECTING 
THE PROSPECTIVE INJUNCTIVE PORTIONS 
OF THE JUDGMENT ARE WITHOUT MERIT 


Plaintiffs contend that the District Court order 
had prospective effect for a single day, Sunday, August 15, 
1976, the day before HEW approval of the Plan provisions 
kek 


implemented by defendants was afforded. 


*/ It follows that even if plaintiffs' arguments on the 
Eleventh Amendment point were accepted, plaintiffs cannot 
escape the teaching of the Rothstein case. Even if the State 
had waived its Eleventh Amendment immunity, that waiver cannot 
confer equity jurisdiction upon this Court under the Rothstein 
analysis. Moreover, even if the repealer were deemed nonjuris- 
dictional, as plaintiffs urge in their Eleventh Amendment argu- 
ment, that would not avail plaintiffs. For the clear thrust 

of Rothstein is that the Court has no jurisdiction absent 
explicit directions from Congress to exercise that jurisdiction, 
and in this case the "directions" from Congress are for the 
Court to stay its hand. 


**/ Plaintiffs also argue that one of the Plan amendments was 
not approved by HEW until October 4, 1976, and that this Court 
should affirm the judgment below for the period August 15 
through October 3, 1976. In fact, this provision was not 
applied in the computation of payments to providers during 
that period, since HEW insisted that it specifically be made 
applicable only after its approval. Thus, plaintiffs' argument 
is entirely moot as to that provision. 


«iss 


The prospective aspect of the lower court 
decision is moot. Plaintiffs have miscalculated the 
applicable time pe: iod. The fact is that the court's 
order has no prospective effect whatsoever since HEW 
approval occurred before the court's order became effect- 
ive. 

But even if the order had been effective for 
a single Sunday some months ago, the order should be 
treated as moot and vacated because an issue of this 
import should not be resolved by an appellate court on 
the thin basis that the order affects a single day, 
especially in view of the enormous burden of requiring 


the state to segregate services rendered for a single 


*/ The District Judge's August 2 judgment was stayed 

for a period of twelve days after its entry. The twelve- 

day stay period expired on Sunday, August 15, and, under 

Federal Rule 6, "in computing any period of time prescribed 
- - by order of court, the last day of the period so 

computed shall be included, unless it is a... Sunday, 

- + « in which event the period runs until . . . Sunday 

- - «-" Therefore, the order did not become effective 

until after HEW approval. 


day and thus compute payments for that done on a basis 


different from that utilized by the state for the balance 


of the year. 


January 21, 


2o77 


Respectfully submitted, 


LOUIS J. LEFKOWITZ 
Attorney General of the 
State of New York 

IRWIN FINKELSTEIN 
Assistant Attorney General 
Two World Trade Center 
New York, New York 10047 
(212) 488-7343 


CHARLES A. 0g, 
ROBERT N. SAYLER U/ 


PATRICIA A. BARALD 

Special Assistant Attorneys General 
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Washington, D. C. 20006 
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Attorneys for Defendants-Appellants 
Toia, Whalen, Goldmark and Carey 
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Disclosure of Information on Providers 
of Health Care Services and Contractors. 
of neasth vare services and Contractors 


The State agency has established procedures 
for disclosure of information on providers 
of services, contractors, carriers, 
intermediaries and State agencies. ‘Those 
procedures meet all requirements of 45 CFR 
250,70, 
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TALS revised pare is ted pursuant to Action Trans- 
mittil SNS-AT-73-163(4SA) and Public Lav: Hi-32, Gated October 1g, 
1976, which reneale ffective danuary 1, 1975, legislation 
reaviri State t to Suit" Plan previsions, Such « pro- 
Vision was added to this Statets ticle Sin Plen, under protest 
by ‘the St on tiares 31, Me. In view of the Subsequent Lesig- 
lation j ® Action Insait“ai implementing that ierisletion, 
tne” ; GO Suit": otate Plan as of no effect 
Since it was based entirel legislation which has been 
repealed effective at the beeinnine of this year. 

iu €o6s not enncar from ihe 
formal His] action on the SVU) 
raxetion of reecint of. the Plan "evisions, is contemplated, 
Notritastanding LheGy ol appreciate your prompt 
acknowledgement of receipt of the enclosed and confirmation of 
the State's understanding of the effect of this subinission, 


pes 


approval ar ¢ 


“ 
+ 

C. 
v 


ie. Silliam Toby 

Acting Rezional. Comnissioner 

Department of Health, nducation, 
and Welfare 

Region IT 

26 Federal Plaza 

New fork, Hew York 10007 


« 19 « 


3. H.R. Rep. No. 94-1122, 94th Cong., 2d Sess., May 31, 1976: 


941m Concress ) HOUSE OF REPRESENTATIVES Rerort 
2d Session No. 9-1 122 


REPEAL OF CONSENT TO SULTS RESPECTING HOSPITAL 
PROVIDER COST UNDER MEDICAID 


May Ul, 1976. -Committed to the Committee of the Whole TTouse on the state 
of the Union and erdered to be printed 


Commerce, submitted the following 


REPORT 


including cost estimate of tlie 
Congressional Budget Ollice 


(To accompany IER. 12961] 


The Committees on Interstate and Foreign Commerce, to whom 
was referred the bill (IR. 12961) to amend the Social Security Act 
to repeal the ne nt that a State's plin for medical assistance 
under tithe NPN of such act include a provision wiving consent of the 
State to eertain suits brought with respect to payinent for iipationt 
hospital serviecs, having considered the same, report: favorabiv 
thereon without amendment and reconmiend that the bill do pass. 


I. Sexwsany 


The amendiment repeals two provisions of current: Medicaid) hiw 
which: 

(1) require that a State inelude in its State: plan for medica! 
assistance a provision granting Che State's consent to suit in the 
Federal courts by or ov behalf of providers of service on questions 
relating to the payment of reasonable cost for inpatient hospital 
services; and 

(2) provide for a reduction of TO percent of the amount of 
Federal Medieaid matehing funds otherwise pavable under title 
NIN of the Social Security Act to the State for expendittires in 
each quarter for which the State fails to include such provision 


in it~ State plan, 


37-0665 


4 Mr. Staccers, from the Committee on Interstate and Foreign 


9 
“ 


II, Backarounp 


The Subcommittee on Health and the Environment reported the 
bill to full Committee on Interstate and Forcign Commerce by 
unanimous voice vote on April 29. The full Committee considered the 
bill on May 5, and reported it by unanimous voice vote. 

‘There has been no Senate considcration of sumilur legislation to date. 


TIT. Cost or LeGisuation 


The legislation has no estimable cost impact, although without it: 
(1) States have alleged they would be subject to numerous suits 
in the Federal Courts, which would be costly in terms of the tine 
and legal effort they require, ana 
(b) States who are so strongly opposed to consenting to suit 
that they refuse to amend their State medical assistanee plans as 
required would suffer a reduction of LO percent of the Federal 
matching funds provided under title XIN; thus to the extent 
the penalty was applied, Federal expenditures would be reduced. 
The cost report prepared by the Congressional Budget Ollice 
fellows: 
CONGRESSIONAL BupGet Orrice 


COST ESTIMATE 


1. Bill ntamber: iL.R. 12961. 

2. Bill title and purpose: To repent an existing provision under 
Tithe NEX of the Social Security Act which requires that a Stats 
waive inunnaity from litigation with respect to suits concerning pay- 
ments for in-patient services, 

3. Cost estimate: No budgetary impact. 

4. Basis for estimate: Under existing law, a State could be fined vy 
the Department of Health, Edueation, and Welfare for refusing to 
waive imumaunity. However, in the current services projections for 
Medicaid, it was assumed that States would have remained in com- 
pliance with the statute and thus not have lost those Federal payments. 
Thus, repealing this provision would not have any impact on current 
services projections. 

3. Estimate comparison: Not Applicable. 

6. Previous CBO estimate: Not Appiicable. 

7. Estimate prepared by: Jeffrey C. Merrill (225-4972) 

s. Estimate approved by: 

R. Scuerpacn, 
(For James L. Blum, .tssistant 
Direetor for Budget Analysis). 


Ly s - ANo NEED FOR LEGISLATION 


The Mevlieaid program, established under tithe NEX of the Social 
Seenrity Aet, isa program of medical assistance for certain low-income 
Tndivicduals and families. Medieaid is financed jointly with State and 
Federal funds, with the Federal contribution to the cost of the program 
anging from 50 to 83 pereent. Pt is administered by each state, 


within broad Federal requirements and guidelines. 
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Title NIN of the Social Security Act requires that certain basic 
services must be offered in uny State Medicaid program: inpatient 
hospital services, outpatient hospitul services, laboratory and X-1ayv 
services, skilled nucsing facility services for individuals 21 and okler, 
home health care services, physicians services, family planning serv- 
ives, and earky and periodic sereening, diagnosis and treatment 
services for individuals under 2t. In addition States may provide a 
number of other services if they elect to do so, including drugs, 
eyeglasses, private duty nursing, intermediate care facility services, 
inpatient psvechiatric care for the aged and persons under 21, physical 
therapy, and dental care. States determine the scope of services 
offered (they may limit the days of hospital care or number of phy- 
siehtns’ visits covered, for exumple), They also in general determine 
the reimbursement race for services, except for hospital eare where 
they are required to follow the Medicare reasonable cost payment 
~ystem unless they have approval from. the Secretary of Tlealth, 
Rducation. and Welfare to use an alternate payment system for 
hospital care, 

The Department of Health, Edueation, and Welfare is responsible 
for assuring that States follow the requirements of the Federal law in 
their Medienid program. If a State fails to comply with Federal 
requirements, the Department is empowered to hold a conformity 
hearing on the matter, and on a finding of noncompliance, to cut oif 
all Federal Medicaid funds. This mechanism has proved to be un- 
wieldly and time-consuming and has, in fact, only been undertaken 
ones by THEW, ; 

Publie Law 94-182, signed December 31, 1975, added a provision 
fo title NEX, whieh was intended to help with this problem. [t required 
that States amend their medical assistainee plains to inehiude therein 
consent by the State to be sued in the Federal courts by or on behalf 
of providers of serviee on questions relating to the payment of reason- 
able cost for inpatient hospital services. The new provision follows: 


CONSENT BY STATES TO CERTAIN SUITS 


See. 114. (x) Seetion 1902 of the Social Security Act. is 
amended by adding at the end thereof the following new 
subsection: 

“(g) Notwithstanding any other provision of this title. a 
State plan for medical assistance must include a consent by 
the State to the exercise of the judicial power of the United 
States in any suit brought against the State or a State olticer 
by or on behalf of any provider of services (as delined in sec- 
tion IS61(u)) with respect to the application of subsection 
()(18)(D) to serviees furnished under such plan after 
June 50, 1975, and a waiver by the State of any immunity 
from such a suit conferred by the 11th amendinent te the 
Constitittion or otherwise,” 

(4) Section 1903 of such Act is amended by adding at the 
end thereof the following new subsection: 

“() Notwithstanding any other provision of this seclion, 
the amount payable to any State under this section with re- 
speet to any quarter beginning after December 31, 1975, 
shall be reduced by 10 per centum of the amount determined 
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With respect to such quarter under the preceding provisions 
of this seccion if such State is found by the Secretary not to 
be in compliance with section 1902(¢).”’ 

(c) The amendments made by this section shall (except as 
otherwise provided therein) become effective January 1, 1976. 


The problem which the provision requiring States to consent Lo suit 
was designed to address related to actual or potential action by several 
States to freeze payment levels to hospitals or otherwise change their 
reimbursement system without receiving HEW approval for the varia- 
tion from the Medicare method of paying for hospital care. Specifi- 
cally, in Tlinois, for example, the State had frozen the rate of interim 
pyinents to hospitals, without recciving approval from ITEW for this 
change in procedure. The providers ferred State-devised changes in 
hospital retmbursement would result in a Joss of funds, or de ay in 
receipt of payments. The providers feared that HEW would be slow 
to determine if State action was legul, and to bring a conformity hear- 
lng (ou cut off Federal funds if they did find the State out of compliance. 
Although the providers could sue the State to enjoin action States 
were immitnne from suits whieh would require payment of funds unless 
the State waived its immunity from such actions. The provision re- 
quiring States to consent to be sued in the Federal courts on issues 
relating to the payment of reasonable cost of hospital care efectively 
removed that immunity. 

The provision itself, however, has become the enusxe of serious con- 
cern. First, in an effort to deal with a particular situation which had 
arisen in one or two States, a provision was adopted which now re- 
quires all States to waive one of their basic rigits—immunity to suit. 
Further, it required them to waive their immunity to suit on ail ques- 
tions reluting to the payment of the reasonable cost of inpatient hos- 
pital services; it is not limited to those situations where an alternate 
reimbursement system from that used by Medicare has been adopted. 
The Department of Elealth, Education, and Welfare, the Governors 
and Attomess General of the States are all concerned that. the resalt 
will be an unreasonable burden of suits which will be costly in terms of 
time and legal manpower, and which will make eflicient program ad- 
ministration virtually impossible. Appendix L contains communica- 
tions from the National Association of Attorneys General and the 
National Governors’ Conference expressing their grave concern. 

Secondly, the provision added by Public Law 94-182, alxo provides 
that any State which fails to change its State medical assistance plan 
fa consent to suits by providers concerning payinent of reasonable cost 
Is subject toa penalty of a reduction of 10 percent in the amount of 
the Federal share of their Medicaid funds. ‘This sizeable penalty went 
into effect almost lnmediately upon enactment of the legislation; the 
bill became law on December 31, 1975, and States had to change their 
plans before March 31, 1976. This rapid change in plans has been im- 
possible for many States to affect: some even require a meeting of the 
State legislature to change the State plan. 

Further, several States have refused to make the change in State plan 
because of their strong concern about the inadvisability of waiving 
their immunity. Many States are thus now subject to the penalty, in 
amounts which could total over $40 million in the first quarter, This 
substantial penalty beurs little relation to any substantive question 
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relative to these States’ administration of the Medicaid program. (Ap- 
pendix II indicates the status of the Various States according to in- 
formation supplied by HEW.) 

Finally, serious questions have been raised concerning the constitu- 
tionality of the provision, At least 12 States have instituted Suits 
challenging it. 


V. Commirrer Fixpixes 


The Comimittee finds that the pressing problems resulting from the 
requirement that States consent to suit make repeal of the require= 
Ment necessary, and the potential Imposition of the penalty involving 
nullions of dollars make timely action imperative. The Committee 
recommends that IER. 12961 be adopted. 

The Committee notes, however, that the problem which gave rise to 
the original consent-to-suit provision is of concern. In addition there 
are others—recipients of the program as well as other providers—who 
nay reasonably expect a more sitisfuelory way to assure that States 
administer their Medicaid programs in comphance with the require- 
ments of Federal law. The Committee has requested the Department 
of Iealth, Kducation, and Welfare to provide the Congress with 
recommendations for alternate Ways to respond to these concems. 
HEW has responsibility to assure that States operate mn compliance 
with the requirements of the Federal law. If the tools avatluble to it 
eurreatly are not sufficient to wecomplish this, the Committee expects 
the Department of Health, Edueation, and Welfare to request. the 
changes in law that are necded. Nonetheless, the Committee is con- 
Vineed that the urgent nature of the problems occasioned by the pro- 
Visions of sec, 111 of Public Law 94-152 require immediate action to 
remove it from the law, 


VI. Inrnartox Iupacr STATEMENT 


The legislation has no inflationary impact because it has no budget- 
ary npact (see Cost of Legislation): 


VIT. Oversient Finptnxas 


No formal oversight findings were part of the Committee consider- 
tion of the legislation. Phe Committee acted rapidly to remove the 
requirement because of the emergeney nature of the problems raised 
by the original provision. 

No findings on the subject have been received from the Committee 
on Government Operations or this Committee’s Subcommittee on 
Oversicht and Investigation. 


VIET. Seca ION-11Y-SECTION ANALYSIS 


Section 1 of the bill repeals the section of title XIX which requires 
States to include in the State plan for medical assistance a consent by 
the State to suit in the Federal courts by or on behalf of a provider of 
services concerning the Ppavinent of reasonable cost of inpatient hos- 
pital services, and repeuls the section of title XIX which provides fora 
reduction of 10 percent in the Federal matching funds otherwise payable 
to a State for medical assistance for each quarter in which the State 
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has failed to include a consent to suit in the State medical assistance 
plan. 
Section 2 of the bill makes the repeal effective retroactively to 
January 1, 1976. 
IX. Acency Revronrrs 


The favorable report of the Department of Mealth, Education, and 
Welfare on IL. 12961 is as follows: 


DepartMExt or I[kautn, Enucation, axp Wenrare, 
May 10, 1976. 
Hon. Hantry O. Staacers, 
Chairman, Committee on Interstate and Foreign Commerce, House of 
Representatires, Washington, D.C. 

Dear Mr. Cuatrman: This is in response to your request for reports 
on LR. 12915 and LR. 12961, similar bills to amend title XIX of the 
Social Security Act to repeal the requirement that a State’s medicaid 
plan include the state’s consent to suit in Federal court by providers 
of inpatient hospital services. 

In simnmary, although we believe that hospital providers should 
have some forum in which to arbitrate their differences with the 
States on reimbursement issues, we nevertheless are of the view that 
the consent to suit requirement is ill-considered and should be repented. 

In addition to amending section 1902(g) of the Social Security Act 
to require States participating in the medicaid prograin to waive their 
Kleventh Amendment immunity to suits brought against. them by 
providers of inpatient hospital services, Public Law 94-182. also 
unended section 1903(e) of the Act to reduce by 10 percent, beginning 
with the first quarter of 1976, amounts otherwise payable by the 
Secretary under the medicaid program to a State that has not compiled 
with section 1992(g). 

These provisions were the result of last-minute floor amendments 
to the bill. Had the responsible congressional committees been given 
the opportunity to consider and hold hearings on the amendments it 
would have become apparent that prompt compliance was impossible 
for a number of States, 

In some cases, State constituGions must be amended and the legisla- 
tures are not in session. In other cuses State lewishitures were not in 
session for a suflicient period to pass the necessary implementing laws 
by March 31, 1976, the date set for compliance, 

Moreover, inasmuch as the amendments seek to remedy a problem 
that relates only to medicaid expenditures for inpatient hospital 
services, their imposition of a penalty on a noncomplying State of 10 
percent of its total medicaid finds seems harsh and unreasonable. 

Under present law medicaid providers of inpatient hospital services 
are required to be compensated for what are known as their “reason- 
able costs.” This rule has subjected the States and the Federal Govern- 
ment to substantial and rapidly escalating medicaid expenditures: 
expenditures that are out of proportion, in our judgment, to the value 
of the services provided. For this reason the President, in his February 
9 Message to the Congress, recommended limiting increases in medicare 
payment rates in 1977 and 1978 (rates that control, also, medicaid 
reimbursement) to 7 percent a day for hospitals. 
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The inflation of health costs has created a near crisis condition in the 
budgets of some States. To meet this condition several States have 
imposed a freeze on their hospital reimbursement rates under medicaid. 
This freeze raises a substantial question with respect to the compliance 
of those States with title XIX of the Social Security Act and we have 
undertaken discussions with those States to resolve the matter. 

From the standpoint of the hospital providers, however, the 
Position of those States may ereate temporary cash flow problems for 
which the provider has no adequate remedy. We understand that 
State court relief is unavailable to a provider in those States whose 
courts deem the Federal Government (which is not amenable to suit 
in State court) to be a necessary party to any action. Kelief to the 
provider in Federal court is also una vailable because of the Eleventh 
Amendment. Minally, there appear to be almost wo States that have 
estublished administrative procedures in which providers may contest 
Suite reimbursement policy. 

[n supporting repeal of the amendment we therefore wish to under- 
score our serious concern with the problem that the amendment <ecks 
to alleviate. Because of this situation the Department transmitted to 
the States on May 3, 1976, an instruction retating to State use of 
alternative methods of reimbursement for inpatient hospital services 
permitted by Department regulations (45 CER 250.30(n)(2)i1)). In 
substance, the Department proposes to approve alternative reimburse 
ment methods only in the ease of States that establish an appeals 
system under which hospitals May present data opposing the rates 
proposed, 

In addition, providers ean continie, of course, to institute sut for 
injunctive relief in State or Federal courts, as necessary. We would 
also point out that the enactinent of the Administration’s proposed 
Federal Assistance for Health Care Act, by removing the Federal 
Involvement. in establishing reimbursement rates, would doubtless 
remove al-o any basis for State courts to dismiss suits by providers 
igainat the State in State court on the ground that the Federal 
Government is a necessary party. 

For all the foregoing reasons, we urge the enactment of cither ILR. 
12915 or HR. 12061, 

We are advised by the Office of Management and Budget that there 
is no objection to the Presentation of this report from the standpoint of 
the Administration's objectives. 

Sincerely, 
(S) Manrgorm Lyxcu, 
Under Seerctary. 


X. CHANGES IN Existing Law Mave ny THE Binn, 4s Rerorren 


In compliance with clause 3 of Rule NIIT of the Rules of the House 
of Representatives, changes in existing Jaw made by the bill. as 
reported, are shown as follows (existing law proposed ‘to be omitted 
is enclosed in black brackets, new matter is printed in italies, existing 
law in whieh no change is proposed is shown in roman): 
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TITLE XIX—GRANTS TO STATES FOR MEDICAL 
ASSISTANCE “ROGRAMS 


* st ro) * * * 
STATE PLANS FOR MEDICAL ASSISTANCE 


Sec. 1902! (a) * * # 
we eB * = * = ™ 


[(z) Notwithstanding any other provision of this title, a State 
plan for medical assistance must include a consent by the State to the 
exercise of the judicial power of the United States in any suit brought 
against the State or a State offieer by or on behalf of any provider of 
services (as defined in section 1861 (u)) with respect to the application 
of subsection (u)(13)(D) to services furnished under sneh plan after 
June 30, 1975, and a waiver by the State of any INmunity from such a 
suit conferred by the 11th umenament to the Constitution or 
otherwise.J 

PAYMENT TO STATES 


SEc. 1903 (a) * * * 
a = te * Ld * » 


C0) Notwithstanding any other provision of this section, the 
amount payable to any State under this section with respect to uny 
quarter beginning after December 31, 1975, shall be reduced by 10 
per centum of the amount determined With respect to such quarter 
under the preceeding provisions of this section if such State is found 


by the Secretary not to be in cumplunce with section 1902().J 
« 


x * od = * * 


Apprenpix J 


STATE or Tpano, 
Orrics or Tits Governor, 
Boise, April 2s, 1876. 
ITon. Pavt. Rocers, 
Chairman, House Commerce ; subcommittee on TTealth, 
> ‘ees np Lee ‘ 
Raykw n Touse Office Building, 
Washington, D.C: 
" nla Cousin ‘eciate your leadershin | 
lhe nation’s Governors re ognize and appreciate your leaders up in 
Working (o repeal Section 111 of PLL. 94-182. We are Unanimous in 
support of ILR. 12961 and respectfully counsel Prompt cuactment by 
Congress. 
(S) Cecin D. ANDRUS, 
Chairman, Human Resonrecs Coninuttee, 
National Governors’ Conference. 
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